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. Deferr~:+~;o~~;ion Agreement:J~DV 
1. Operations Management International, Inc. ("OMI" or the "Company")~~:Y ~. ..... i?ii undersigned attorneys, pursuant to authority granted by its Board of Directors, and the United States Attorney's Office for the District of Connecticut ·(the "Office"), enter into this Deferred Prosecution Agreement (the "Agreement"). Except as specificall y provided below, the Agreement shall be in effect for a period of 24 months from the date if is fully executed. 

2. The Office has informed OMI that it wi\1 file, on or shortly after the date this Agreement is fully executed, an Information in the United States District Court for the District of Connecticut charging OMI with failure to comply with reporting requirements under the Clean Water Act, 33 U.S.C. § 1319(c)(l)(A). 

3. OMI and the Office agree that, upon filing of the Information in accordance with the preceding Paragraph, this Agreement shall be publicly filed in the United States District Court for the District of Connecticut. 

4. In light of OMI's efforts to date, as outlined below, and its willingness to: (a) acknowledge responsibility for the conduct at its wastewater treatment facilities located at 345 East Shore Parkway, New Haven, Connecticut and 60 South S treet, Norwalk, Connecticut (the New Haven and Norwalk faci lities, respectively); (b) continue its cooperation with the Office and other governmental regulatory agencies; (c) conduct operations at the New Haven and Norwalk facilities in compliance with all applicable environmental laws; and (d) consent to the payment of $2 mi llion as set forth in Appendix A, the Office shall recommend to the Court that prosecution of OMI on the Information filed pursuant to Paragraph 2 be deferred for a period of 24 months from the fi ling date of the Information. If the Court decl ines to defer prosecution for any reason, thi s Agreement shall be nu ll and void, and the parties wi ll revert to their preAgreement positions. 

5. OMI has undertaken signi ficant reforms to ensure and enhance its compliance with environmental laws and regulations in response to the investigation by the Office. Steps taken to date include: 

a) OMI reviewed and reevaluated its existing compliance protocol and subsequently developed, adopted and implemented an extensive nationwide compliance and auditing program, including at all of its Connecticut facilities. This new program includes a detailed checklist of compliance and reporting requirements required under the permit at each particular site. Legal and technical teams now provide more careful review and dedicated assistance to each facility. This review and audit program has resulted in several voluntary disclosures to appropriate State agencies across the United States and has been applied to all of OMI's ~116 plants nationally. The President of the company telephoned every Project Manager and instructed him or her on the importance of the program and that this protocol was mandatory and would be the subject of compliance audits. 



OMI has substantiall y increased the personnel and resources dedicated 

to environmental compliance. In December, 2002, OMI appointed a Director of 

Environmental Compliance to provide national leadership in the design and 

implementation of environmental compliance training and compliance assurance 

programs. Six new persons were added to assist with these programs, augmenting 

OMI's compliance and reporting group. In addition to the plant-specific permit 

compliance checklists and training support described above, these personnel 

implement the nationwide compliance audit program. Two major training courses 

were provided to all OMI personnel. These training courses were conducted in 

two phases. Phase I entitled "Compliance and Reporting, Values at Work" was 

initiated in June 2003. Phase II entitled "Roles and Responsibility, Associates 

Working as a Team to Achieve the Goal" and a Phase Il(a) entitled "Compliance 

and Reporting for Project Managers" was given during September 2003 through 

February 2004 by Compliance and Reporting Group trainers working with the 

Manager of Quality and Technology and senior operations personnel. Annual 

refresher training is provided, supplemented with additional plant-specific 

training. 

The training has included case studies designed to focus employees on real life 

situations. This culture of compliance as a top priority is reinforced by the 

furnishing to all employees of a Standard Operating Procedure making clear that 

full compliance, and reporting of any non-compliance, is every employee's job. 

The first round of compliance audits at OMI's plants has been completed and 

followed by corrective action plans to remedy any deficiencies. T he program 

calls for additional audits at three year intervals, or more frequently as needed, as 

well as focused reviews whenever problems arise. 

c) OMI has installed a telephone "helpli ne" for its employees nationwide to report 

any perceived or suspected compliance or ethical problems and has established a 

process by which issues raised can be quickly brought to the attention of upper 

management. T his "helpline" can be accessed by e-mail or fax as well as by 

telephone. This establishment of the helpline was accompanied by the delivery of 

enhanced ethics training for all employees. OMI reviewed and strengthened its 

preexisting ethics program and has since provided annual ethics refresher training 

to all personnel. To date, the helpline has been used on a number of occasions, 

resulting in corrective action taken by OMI and in several instances voluntary 

disclosures to the relevant regulatory authorities. 

d) OMI has spent over $6 million to implement the enhanced corporate compliance 

program described above. 

e) OMI increased its periodic project compliance reviews, laboratory reviews and 

pretreatment program reviews at each of its Connecticut facilities. In particular, 

the laboratory reviews have been expanded so that the reviewing team not only 

EOUSA 1352 



provides instructions to remedy any apparent noncompliance or failure to follow best practices, but in addition the reviewing team remains on site to write or revise any new procedures and provides training to make sure that the laboratory personnel have the tools they need to ensure compliance. This enhanced compliance program now continues on a routine basis. 

f) OMI removed and replaced its Operations Manager at the New Haven facility, its New Haven Project Manager, and its Regional Business Manager and Regional Vice President. The new leadership has placed the highest priority on compliance assurance and reporting of noncompliance, once identified. 

g) OMI replaced the manual feed chlorine disinfection system at the New Haven facility, which was more difficult to monitor, with a state-of-the-art feed system. The new system constantly monitors chlorine levels in the effluent and makes any necessary modifications to accommodate fluctuations in water flow. 

h) Starting in November, 2002, OMI has taken a number of steps to improve the operating performance and compliance and reporting procedures at the Norwalk facility. Internal reviews conducted by OMI indicated that there was room for improvement with respect to sampling procedures and compliance reporting. Two days of compliance training was provided to the Norwalk personnel 
responsible for compliance assurance and reporting, including training on the use of the NPDES permit-specific compliance checklist described above. OMI 
reviewed the standard operating procedures (SOPs) at the Norwalk plant and revised a number of them and created new ones in order to improve the performance of its operations personnel with respect to plant operations, compliance with regulatory requirements and reporting. 

i) To strengthen management, OMI removed and replaced its Project and 
Maintenance Managers at its Norwalk facility. The compliance performance of the Norwalk plant following implementation of the procedures described above, as reflected in the Monthly Operating Reports submitted to the state and to the U.S. Environmental Protection Agency, has significantly improved. 

j) To address a past problem involving occasional exceedences in the Norwalk facility of total suspended sol ids limits in the effluent, which occasionally caused a discoloration in receiving waters, OMI designed and implemented a Uniform Process Control Procedure which was piloted during the second half of 2003 and completed in the Spring of 2004. As a result, there have been no recurrences of such instances since June, 2003. As a further precaution, OMI installed a 
supplemental polymer addition system to the final clari fiers at Norwalk. 

6 . OMI shall maintain and continue to implement the reforms and compliance measures already undertaken. 
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7. OMI agrees to continue its environmental management system at the New Haven and 

Norwalk facilities. OMI agrees to conduct quarterly external audits or external reviews of the 

system during the term of this Agreement. OMI agrees to provide the Office with a copy of each 

of these reports. To the extent that any nonconformities or deficiencies are discovered, OMI will 

take appropriate corrective action. 

8. OMI admits, accepts and acknowledges responsibility for the facts set forth in the 

Statement of Facts attached as Appendix B ("Statement of Facts") and incorporated by reference 

herein by entering into this Agreement. 

9. OMI agrees that in the event that future criminal proceedings are brought by the Office in 

accordance with this Agreement, OMI will not contest the admissibility of the .Statement of Facts 

in any such proceedings. Nothing in this Agreement shall be construed as an acknowledgment 

by OMI that the Agreement, including the Statement of Facts, is admissible or may be used in 

any proceeding other than in a proceeding brought by the Office. 

10. OMI expressly agrees that it shall not, through its present or future attorneys, Board of 

Directors, agents, officers or employees, make any public statement contradicting any statement 

of fact contained in the Statement of Facts or its acknowledgement that failure to comply with 

reporting requirements under the Clean Water Act is a serious matter, as reflected by the efforts 

and resources the company has committed and will continue to commit to raise the industry bar 

for regulatory compliance. Any such contradictory public statement by OMI, its present or future 

attorneys, Board of Directors, agents, officers or employees, shall constitute a breach of this 

Agreement and OMI would thereafter be subject to prosecution pursuant to the terms of this 

Agreement. The decision of whether any public statement by any such person contradicting a 

fact contained in the Statement of Facts or the acknowledgement above will be imputed to OMI 

for the purpose of determining whether OMI has committed a knowing and material breach of 

this Agreement shall be at the sole discretion of the Office. Should the Office notify OMI of a 

public statement by any such person that in whole or in part contradicts a statement of fact 

contained in the Statement of Facts or the acknowledgement above, OMI may avoid breach of 

this Agreement by publicly repudiating such statement within twenty-four (24) hours after such 

notification. This paragraph is not intended to apply to any statement by any former OMI 

employee, officer or director, or any OMI employee, officer or director testifying in any 

proceeding in an individual capacity and not on behalf of OMI. 

11. OMI agrees that its continuing cooperation during the term of this Agreement shall 

include, but shall not be not limited to, the following: 

(a) Not engaging in or attempting to engage in any criminal conduct at any of 

its facilities located in the District of Connecticut. 

(b) Delivering to the Office copies of all memoranda of interviews conducted 

of OMI employees relating to the matters which have been under investigation by the 

Office regarding the New Haven and Norwalk facilities. By agreeing not to assert any 
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claim of privilege (including but not limited to the attorney-client and the work product protection privileges) as to any such memoranda in providing them to the Office, it is . agreed that OMI does not waive, and shall not be deemed to have waived, any such privilege, and may assert the attorney-client privi lege, work product protection privilege, or other privileges with respect to any such memoranda or the subject matter or information contained therein with respect to any third party. 

(c) The Office will maintain the confidentiality of the materials disclosed in Paragraph ll(b) and will not disclose them to any third party, except to the extent that the Office determines, in its sole discretion, that disclosure is otherwise required by law or would be in furtherance of the discharge of the duties and responsibilities of the Office. 

(d) Making available OMI officers , directors, and employees and using its best efforts to make avai lable former OMI officers, directors, and employees to provide information and/or testimony at all reasonable times as requested by the Office, including sworn testimony before a federal grand jury or in federal trials, as well as interviews with federal law enforcement authorities. 

(e) Providing testimony, certifications, and other information deemed necessary by the Office or a court to identify or establish the original location, authenticity, or other evidentiary foundation necessary to admit into evidence documents in any criminal proceeding as requested by the Office. 

(f) OMI agrees, if requested by the Office during the term of this Agreement, to call a meeting, on a date and place mutually agreed upon by OMI and the Office of managemer1t and other OMI persons identified by the Office for the purpose of communicating the goals and expected effect o f this Agreement. 

12. OMI acknowledges and understands that its prior, ongoing and future cooperation are important factors in the decision of the Office to enter into this Agreement, and OMI agrees to continue to cooperate fully with the Office, and with any other governmental agency designated by the Office, regarding any issue about which OMI has knowledge or information. 

13. The Office may continue to investigate current and former OMI employees. Nothing in this Agreement restricts in any way the ability of the Office to investigate and prosecute any OMI employee or former OMI employee. 

14. Should the Office determine that, during the term of this Agreement, OMI knowingly and materially breached this Agreement, including committing any criminal conduct as referenced in Paragraph 11 (a), OMI shall , in the discretion of the Office, thereafter be subject to prosecution for any federal crimes of which the Office has knowledge, including crimes relating to the matters set forth in the Statement of Facts. 

EOUSA 1 355 



15. Should the Office determine that, during the term of this Agreement, OMI knowing! y 

and materially breached this Agreement, including committing any criminal conduct as 

referenced in Paragraph 11 (a), the Office shall provide written notice to OMI of the alleged 

breach and provide OMI with a two-week period in which to make a presentation to the Office to 

demonstrate that no breach occurred, or, to the extent applicable, that the breach was not material 

or knowingly committed. The parties understand and agree that should OMI fail to make a 

presentation to the Office within a two-week period after receiving written notice of an alleged 

breach, it shall be conclusively presumed that OMl is in breach of this Agreement. The parties 

further understand and agree that the determination whether OMI has breached this Agreement 

rests solely in the discretion of the Office, and the exercise of discretion by the Office under this 

Paragraph is not subject to review in any court or tribunal outside the Department of Justice. In 

the event of a breach of this Agreement that results in a prosecution of OMI, such prosecution 

may be premised upon any information provided by or on behalf of OMI to the Office at any 

time, unless otherwise agreed when the information was provided. 

16. OMI shall expressly waive all rights to a speedy trial pursuant to the Sixth Amendment 

of the United States Constitution, Title 18, United States Code, Section 3 161, Federal Rule of 

Criminal Procedure 48(b), and any applicable Local Rules of the United States District Court for 

the District of Connecticut, for the period that this Agreement is in effect. 

17. OMI agrees to waive the statute of limitations with respect to any crime that would 

otherwise expire during the term of this Agreement, and this waiver is knowing and voluntary 

and in express reliance on the advice of counsel. 

18. This Agreement expires 24 months after the date of its execution by all parties, except 

that, in the event that the Office is conducting an ongoing investigation, prosecution or 

proceeding related to the facts set forth in the Statement of Facts, the provisions of Paragraph 11 

regarding the Company's cooperation shall remain in effect until such investigation, prosecution 

or proceeding is concluded. 

19. The Office agrees that if OMI is in full compliance with all of its obligations under this 

Agreement, the Office, within ten days of the expiration of the Agreement, will seek dismissal 

with prejudice of the Information filed pursuant to Paragraph 2. Except to the extent Paragraph 

14 is implicated, upon the conclusion of the term of this Agreement, the Office agrees that it will 

not prosecute OMI for matters known to and investigated by this Office at the time of the 

execution of this Agreement. 

20. OMI agrees that, if it sells or merges all or substantially all of its business operations as 

they exist as of the date of this Agreement to or into a single purchaser or group of affi liated 

purchasers during the term of this Agreement, it shall include in any contract for sale or merger a 

provision binding the purchaser/successor to the obligations described in this Agreement. 

21. It is understood that this Agreement is limited to OMI and the Office on behalf of the 

U.S. Department of Justice and cannot bind other federal, state or local authorities. However, the 
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Office will bring this Agreement and the cooperation of OMI and its compliance with its other obligations under this Agreement to the attention of other prosecuting offices, if requested to do so. 

22. This Agreement constitutes the full and complete agreement between OMI and the Office and supersedes any previous agreement between them. No additional promises, agreements, or conditions have been entered into other than those set forth in this Agreement, and none will be entered into unless in writing and signed by the Office, OMI's counsel, and a duly authorized representative of OMI. It is understood that the Office may permit exceptions to or excuse particular requirements set forth in this Agreement at the written request of OMI, but any such permission shall be in writing. 

AGREED TO: 

President 
Operations Management International, Inc. 

Date: / - / 7-t? 6 
------~--------------------

United States Attorney 
District of Connec ticut 

Date: oW•/o' 
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APPENDIX A 

OMI agrees that, following the approval and effective date of th is Agreement, it will 

make a total payment of $2 million as follows: 

1. $1 million to the Alumni Association for the United States Coast Guard Academy, New 

London, Connecticut to fund an Endowed Chair of Environmental Studies, as more fully 

detailed in the proposal attached hereto. 

2. $1 million to the Greater New Haven Water Pollution Control Authority (WPCA), New 

Haven, Connecticut, to fund one or more of specific facility and environmental 

improvement projects and to the Long Island Sound Fund and/or Study, if funds remain 

available. The parties recognize that a preliminary engineering cost estimate is necessary 

for the parties to make a practical assessment of the scope of the work to be undertaken at 

the WPCA and will evaluate the appropriate allocation of monies, once that estimate is 

completed absent undue delay. The parties agree that cost of the preliminary engineering 

cost estimate wi ll be paid out of the $ 1 million payment. 
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ENDOWED CHAIR OF ENVIRONMENTAL STUDIES 

Background: As a result of a settlement between the U.S. Attorney's Office for the District of Connecticut and OM!, Inc., a California corporation, OMI has offered to provide, through the Alumni Association, an endowment for the purpose of enhancing the academic program at the United States Coast Guard Academy, located in New London, Connecticut. In particular, the amount in question is one million dollars and these funds will be used to enhance the study of maritime environmental enforcement with a focus on compliance, enforcement and ethics issues. 

The endowment is intended to make a positive impact in the world of marine affairs and environmental studies. Because the Academy is responsible for training future officers who wi ll be responsible for environmental compliance and enforcement on behalf of the United States government, it was identified as an ideal recipient of these funds. 

Training of Cadets. The U.S. Coast Guard Academy educates over 1000 cadets from the United States and around the world. The endowment wi ll serve to raise the level of opportunity and academic experience for the Corps of Cadets. The U.S. Coast Guard Academy is the principle commissioning source for Coast Guard officers, many of whom go on to serve in the fie lds of marine safety, pollution prevention, and enforcement of environmental laws. Accordingly, future environmental compliance efforts will be directly enhanced with the expansion of the current environmental studies curriculum at the Academy. 

Starting in the fal l of 2006, the Academy wi ll hire an adjunct faculty member to teach a course on marine pollution. This course will contain units on various ways humans impact the marine environment (including air, sewage and oi l pollution) and environmental legislation aimed at mitigating these sources. A significant portion of the course wi ll be dedicated to examining environmental compliance, enforcement and ethics issues. 

Starting in the spring of 2007, the Academy will hire an adjunct facu lty member to teach a course in environmental studies. This course will be broader in scope than the 2006 course and will review current environmental issues that relate to compliance, enforcement and ethics. 

The Academy wi ll provide this instruction for a period of at least ten years. 

Continuing Environmental Enforcement Education: The Academy will use the funds on an annual basis to provide continuing enforcement education at the Academy for cadets, U.S. Coast Guard personnel and other state and federal law enforcement officials responsible for the enforcement of environmental laws. This continuing education will include at least a lecture and/or conference that will focus in on the legal and policy considerations raised by the use of criminal sanctions for violations of environmental Jaws. Among the topics addressed in these lectures and conferences will be: the role of the United States Coast Guard in criminal enforcement in the regulatory regime; the elements of the major federal environmental crimes, the factors that influence investigators and prosecutors in choosing which cases to investigate and charge, grand jury and other investigative approaches, parallel civil and criminal actions, the criminal li ability of corporate officers, sentencing issues for individuals and organizations; 
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policy issues related to environmental criminal cases and recent developments in the criminal 

enforcement of environmental law. 

Initially, the funds will be provided to the ex1stmg Institute for Leadership as an 

Endowed Chair in Environmental Studies. As more funds becomes available from other sources, 

the Academy intends to create an Institute for Engineering and Technology, which Chair will 

reside within this Institute/Center for perpetuity. Once the amount for the endowment at issue 

rises to the 2.5 million dollar (U.S.) level, the intention will be to hire a full time "Chair of 

Environmental Studies." 
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APPENDIX B I STATEMENT OF FACTS 

Operations Management International ("OMI" ) is a corporation duly organized under the Jaws of the State of California wi th its office and principal place of business in Englewood, Colorado. 

OMI is engaged in the business of providing wastewater treatment services and operates wastewater treatment plants at various locations around the country, typically under contract with the municipalities who own those faci lities. 

Since on or about January 3, 1999, OMI has operated the wastewater treatment facility which is owned by the City of New Haven (the "City"), managed by the New Haven Water Pollution Control Authority, and located at 345 East Shore Parkway, New Haven, Connecticut ("the Facility"), under contract with the City. 

At all relevant times s ince OMI began performance of thi s contract there has been in effect a permit issued by the Connecticut Department of Environmental Protection ("DEP") under the Clean Water Act to the New Haven Water Pollution Control Authority which , among other things, imposes certain conditions on the quality of the effluent di scharged from the Facility to the receiving waters in New Haven Harbor. As the contract operator of the Facility, OMI was obligated to comply with those effluen t limitations imposed by the permit. 

Among other things the permit has contained an effluent limitation for residual chlorine, which provides that chlorine in the effluent, as reflected in four "grab" samples to be taken during the day, shall not exceed 1.5 milligrams per liter ("mg/1") nor be lower than 0.2 mg/1. In addition , certain regulations promulgated by the DEP are incorporated by reference into the permit, including 1) R.C.S .A. § 22a-430-3(j)(6), which provides that ''[i]f the permitee monitors any discharge more frequently than required by the permit using test procedures approved under 40 CFR Part 136 or specified in the permit, the results shall be included in the calculation and reporting of the data in the monitoring report"~ and 2) R.C.S. A. § 22a-430-3(j)(7), which provides that "[t]he permittee ... shall ensure that samples and measurements taken for the purpose of monitoring compliance with permit terms and contlitions ... are representative of monitored activity." As the contract operator, OMI knew of these requirements and was responsible for submitting to the Connecticut DEP the Monthly Operating Reports (MORs) and Discharge Monitoring Reports (DMRs) required by the New Haven permit. 

The OMI operators typical ly collected the chlorine grab samples at 9:00a.m., 11:00 a.m., 1:00 p.m., and 3:00p.m. each day. Before bringing each sample to OMI's laboratory for analysis, the operators conducted a chlorine field test using a Hach tes t kit. These fie ld tests were not required by the permit but enabled the operators to make adjustments to the plant 's manual chlorine feed system. After completing the field test and adjusting the chlorine addition , the operator brought the sample to OMI's on-si te laboratory. There, OMI laboratory technicians analyzed the sample and recorded the results in a chlorine 
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bench book. Each day, the bench book data was summarized on a laboratory data sheet. 

Those sheets, along with the bench books, were reviewed by the laboratory manager who 

entered the data into the "Ops 10" computerized data system. Other OMI managers used 

the data in the Ops 10 system to prepare MORs and DMRs. 

Because of the variability of the wastewater and the limitations of the manual chlorine 

feed system, the New Haven plant did not always operate within the residual chlorine 

limits. As a consequence, sometimes, when the operators collected the four daily 

samples identified above and undertook a process check of chlorine level, potential 

chlorine exceedences were detected by the operators. On these occasions, the operators 

discarded the sample, adjusted the chlorine, and then collected a new sample. At least one 

person in OMI management at the New Haven plant was aware of this practice. 

Chlorine samplings that were outside the permit range that were not detected by the 

operators' field tests were caught by the more sensitive analyses performed in OMI's on

site laboratory. On fifteen occasions between July 26, 2000 and September 18, 2002, 

OMI's laboratory technicians identified a sample outside permit range. The laboratory 

technicians recorded the results of the sample in the laboratory chlorine bench book, but 

not on the laboratory data sheet, and instructed the OMI operators to collect an additional 

sample. At least one member of OMI management at the New Haven facility was aware 

of this practice, including that the samples outside the permit range were ultimately not 

entered in the Ops 10 system and not reported on the relevant MORs and DMRs. 

The Clean Water Act permit which was in effect for the New Haven facility 

in December, 2001, and until it was replaced with a new permit effective March 28, 

2002, provided that final effluent samples for Biochemical Oxygen Demand ("BOD") 

and Total Suspended Solids ("TSS") be taken on at least 12 days per month using a 

"composite" daily sample. Between January 1999 and March 28, 2002, Section 3.0(5) of 

the permit defined a "composite" sample as follows: 

For the purpose ofthis section the term "composite" shall mean a 

"Daily Composite" as defined in Section 22a-430-3(a)(3) of The 

Regulations of Connecticut State Agencies or a sample consisting 

of a minimum of eight aliquot samples collected at equal intervals 

of no less than 30 minutes and no more than 60 minutes and 

combined proportionally to flow over the sampling period 

provided that during the sampling period the peak hourly flow is 

experienced. 

The new permit, issued on March 28, 2002, modified that definition as follows: 

"Daily composite" or "(DC)" means a composite sample taken oven a full 

operating day consisting of grab samples collected at equal intervals of no more 

than sixty (60) minutes and combined proportionally to flow; or, a composite 

sample continuously collected over a full operating day proportionally to flow. 
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Prior to December 13,2001, OMI personnel at the New Haven faci lity used an automatic sampling device known as an "autosampler" to gather fina l e ffluent composite samples for analyses to ascertain compliance with the relevant effluent limitations. In September of 2001, the equipment began not to function properly. As a result the operators frequently augmented the sample with additional effluent before bringing it to the laboratory for analysis, a practice known by at least one member of OMI management at the New Haven faci lity. 

By December 13, 2001, OMI took the autosampler off-line and replaced it with manual grab sampling. This grab sampling program called for taking eight flow-proportional samples per day. OMI management at the New Haven faci li ty were aware of the permit requirements, including that manual sampling was permitted, but did not follow the permit requirement that the samples be taken at intervals no more than 60 mjnutes apart. The manual grab sampling program continued until approximately June 6, 2002, when the autosampler was repaired at a cost of $750 and put back on-line. 
Pursuant to its 2000 contract with the City of Norwalk, OMI has been responsible for operating the Nonvalk wastewater treatment plant located at 60 South Smith Street since June of 2000. At all relevant times, OMI operated the plant to maximize nitrogen removal by maintaining a higher than normal level of s ludge in the plant clarifiers. The clarifiers are large settling tanks in which solids sink to the bottom and are collected for disposal whil e effluent is designed to flow over the top of the clarifiers through the process for disinfection and discharge. However, higher than normal levels of sludge can cause disruptions in the clarifiers, interfere with settl ing and cause solids to wash into the discharge. Between June 2000 and October 2002, higher than normal levels of sludge caused the clarifiers to overflow and resulted in several solid washouts. OMI was aware of the washouts but did not report them to DEP in the manner required by the DEP discharge permit issued to the City of Norwalk. 

T here is no evidence that the reporting vio lations described above resulted in harm to human health or the environment. 

OMI agrees to accept responsibi lity for the conduct at the New Haven and Norwalk faci li ties. OMI does not ratify or condone this noncompliance with its reporting obligations under the permit and has taken substantial measures to prevent such conduct from occurring in the future. 
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Jeffrey S. Thomason, Chicr 
United States Probation & Pretrial Services 
Federal Building. MSC 032 
550 West Fort Street 
Boise, Idaho 83724 

son /'ark ///I'll .. SIIIIC 600 
/Jmso:. ID SJ 71:! 

September 22, 20 II 

Re: United States v. Diamond D. Incorporated 
U.S. Attorney No. 2009R000445 

Dear Mr. Thomason: 

Cr Di1· Fnx: 2081J3.J-I.J I J~ 
DTF Dil· Fat: 208'3J.J./038 

I am recommending pretrial diversion for the above-named corporation which has been reported to have violated Title 33, United States Code, Section 1311 (a). 

Enclosed arc copies of the Application for Pretrial Diversion and investigative reports (which will be provided by Denise out of our Boise office) which should assist you in determining whether or not the defendant is sui table for placement in the Pretrial Diversion Program. You may contact Divertee's Counsel, Jeffrey r:ereday, at (208)388-1200, to arrange an interview with the corporation management. 

As special conditions of the pretrial diversion, the United States is recommending a number specifically designed to remedy the environmental violations found at Diamond D Ranch. Those conditions are outlined in detail in the pretrial diversion agreement. 

Should you have any questions. please contact me. 

tv!RM 
Enclosure 

Sincerely, 

WENDY J. OLSON 

I 

Assistant United States Attorney 



UNITED STATES OF AMERICA 

vs. 

DIAMOND D, INCORPORATED, DIVER TEE 

c/o John Short 
4799 Balsam Drive 
Park City, UT 84098 
801-706-3154 
j hshort@carenex us-consul ting.com 

U.S. Attorney No. 2009R000445 

AGREEMENT FOR PRETRIAL DIVERSION 

It appears that you, Diamond D, Incorporated (the "Corporation," "you," or "your"), are 

reported to have committed an offense against the United States of America, in violation of 

Section 1311 (a), Title 33, United States Code, in that the corporation did unlawfully discharge 

pollutants into waters of the United States. The United States and the Corporation (the "Parties") 

make this Agreement as a full settlement and resolution, according to the terms, conditions, and 

limitations set forth herein, of any and all charges or allegations the United States has brought or 

may have brought against the Corporation stemming from such offense. 

Upon accepting responsibility for the Corporation 's actions and by the signature of the 

Corporation's management committee on this Agreement, it appears, after an investigation of the 

offense that the interests of the United States and the Corporation's own interests, and the 

interests of justice will be served by the following procedure. 

On the authority of the Attorney General of the United States, by Wendy J. Olson, United 

States Attorney for the District of Idaho, prosecution in this District for this offense shall be 

deferred for the period of 60 months from this date, provided the Corporation abides by the 

conditions and the requirements of the program set out below. 

Should the Corporation violate the conditions of this supervision, the United States 

Attorney may revoke or modify any conditions of this pretrial diversion program or change the 

period of supervision, which shall in no case exceed 60 months. The United States Attorney may 

release the Corporation from supervision at any time. The United States may at any time within 

the period of your supervision initiate prosecution for this offense should you violate the 

conditions of this supervision and will furnish you with notice specifying the conditions of your 

program which you have violated. 

If, upon completion of the Corporation's period of supervision, a pretrial diversion report 

is received to the effect that the Corporation complied with all the rules, regulations and 

conditions above mentioned, no prosecution for the offense set out above will be instituted in this 

District, and any indictment or information will be discharged. 
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Conditions of Pretrial Diversion 

1. The Corporation shall not violate any law (federal, state and local), and shall immediately contact the pretrial diversion supervisor if any action attributed to the Corporation is the subject of an arrest and/or interrogation by any law enforcement officer. 

2. The Corporation shall report to its program supervisor as directed and keep him or her informed of any changes in the Corporation's address, or in any changes to its articles of incorporation or bylaws that may have any bearing on the subject matter of this Agreement or on the Corporation's ability to carry out its terms. 

3. The Corporation shall strive to achieve the desired goals of the program, which are set forth in the following paragraphs ofthis Agreement. 

4. The temporary fish screen at the pond inlet from Loon Creek and the temporary fish screens on the one irrigation diversion on Mayfield Creek and the two irrigation diversions on Trail Creek will remain in place and be regularly monitored, cleaned, and maintained until permanent screens are installed. 

5. The Corporation will install effective water flow measuring devices at Loon Creek and the irrigation diversions on Mayfield Creek and Trail Creek. 

6. The Corporation will work with Idaho Department of Fish and Game to design, construct and install permanent screens at all diversions by October 1, 2013, or as soon thereafter as the Corporation reasonably can install them after obtaining any necessary permits or approvals from any state or federal agency or officer. 

7. The Corporation will obtain all necessary permits for the installation of permanent fish screens and water measurement devices. The Parties recognize that obtaining these permits and approvals, including any necessary environmental review, may involve several governmental agencies and may take a significant amount of time. However, the temporary screen described above shall remain in place until permanent structures have been permitted and installed. 

8. The corporation will make no changes to the Loon Creek diversion structure other than the placement of cobbles and rocks to restore the existing diversion that was authorized under the 1979 SUP issued to Diamond D Ranch by the US Forest Service and contemplated in License No. 77-7080 (1979) and Permit No. 77-7192 (1983) (the "Hydropower Rights") issued by the Idaho Department of Water Resources for hydropower and pond storage. 

9. The corporation wi ll not allow any heavy equipment to enter Loon Creek for any of the aforementioned replacement of rocks and cobbles, and it will refrain from creating a "push-up" dam. There will be no disturbance ofthe creek bottom in a way that would transport sediment. 

10. The Loon Creek diversion structure will remain only as a "wing wall" type structure that shall extend no further into the creek than necessary to divert the combined I 9 cfs entitlement under the Hydropower Rights. Regardless of the Corporation's needs or 
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entitlements under the Hydropower Rights, in no event shall the diversion completely block the 

stream or extend closer to the east bank than five feet, dewater the stream downstream from the 

wing wall, or block upstream or downstream fish migration. 

11. Nothing in paragraphs 8-l 0, above, shall prevent the Corporation from relocating 

the Loon Creek diversion if the Corporation first applies for and receives all necessary federal 

and state pennits and approvals for doing so and then carries out such relocation in accordance 

with such pennits and approvals. 

12. The corporation will not discharge sediment or other fill material into the 

Diamond D pond or inlet ditch when necessary to remove sediment from the pond or inlet. Any 

sediment excavated will be disposed of on uplands on private property in a manner that will not 

cause sedimentation to waters of the United States. 

13. The Corporation will not allow Tom Demorest to serve in any management or 

officer position within the Corporation. During the tenn of this of this diversion, Dana 

Demorest will not be allowed to serve as an officer of the Corporation. 

Waiver of Rights 

14. The undersigned authorized representative of the Corporation and of the 

Management Committee of the Corporation's Board of Directors hereby asserts and certifies 

that he is aware of the fact that the Sixth Amendment to the Constitution of the United States 

provides that in all criminal prosecutions the accused shall enjoy the right to a speedy and 

public trial, and that Rule 48(b) of the Federal Rules of Criminal Procedure provides that the 

court may dismiss an indictment, infonnation, or complaint for unnecessary delay in presenting 

a charge to the grand jury, filing an infonnation, or in bringing a defendant to trial. On behalf of 

the Corporation, the undersigned hereby requests that the United States Attorney for the District 

ofidaho defer any prosecution of the Corporation for violation of Title 33, United States Code, 

Section 1311 (a), for the period of 60 months and, to induce the Government to defer such 

prosecution, agrees and consents that any delay from the date of this Agreement to the date of 

the initiation of the prosecution, as provided for in the tenns expressed herein, shall be deemed 

to be a necessary delay at the Corporation's request, and waives any defense to such prosecution 

the Corporation might have on the grounds that such delay operated to deny its rights under 

Rule 48(b) of the Federal Rules of Criminal Procedure and the Sixth Amendment to the 

Constitution of the United States to a speedy trial, or to bar the prosecution by reason of the 

running of the statute of limitations for a period of 60 months which is the period of this 

Agreement. 
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I hereby state that I have read the above, I uode.rstand the conditions of Diamond D, Llcorporated's pretrial diversion, and :'lgree that the Corporation will comply with them. 

ho , President and member of :Management 
· ~e of Diamond D, Incorpornted, Divertcc 

Date 
<7- ( - (( 

-~---------'ol--e-=--_ ~ 9/ 1 I ' I Jeffrey C. Fereday Date Attorney for Divertee 

WENDY J. OLSON 
United States Attorney 

C~----%~~d 
Assistant United States Attorney 

ey . Thomason, Chief 
robation & Prerrial Services 
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NON-PROStCUTION AGREEMENT 

AMEC C ivil, LLC ("Civil LLC"), by its undersigned attorneys, pursuant to authority 

granted by its management committee, and the United States Attorney's Office for the Eastern 

District of Virginia ("USAO''), hereby enter into this Agreement {the "Agreement"). Except as 

specifically provided below, the Agreement shall be in effect for a p<.'Tiod of eighteen (I&) 

monlhs from the date it is fully signed and executed. 

Introduction 

I. The USAO is conducting a criminal investigation {the "Investigation") into matters 

relating to unauthorized discharges in the Kerr Reservoir during a road and bridge conslrUction 

project in Clarksville, Virginia ("Clarksville Project") including. without limitation, the 

unauthorized dischnrge of concrete slurry into the Kerr Reservoi.r on August I, 200 I. During the 

course oftbe Investigation, the USAO notified Civil LLC that. in the USAO's view, Civil LLC 

personnel had violated federal law. In particular, the USAO notified Civil LLC th.lt two former 

Civil LLC employees bad committed criminal violations of the Clean Water Act (Title 42, 

United Stutes Code, Section 1311 (e)(2XA)), and tlle River& and Harbors Act {Title 42, United 

States Code, Sections 407, 411 ). 

2. Civil LLC nck.nowlcdges lh;uthe USAO has developed evidence during its 

investigation that one or more Civil LLC employees may have violated federal criminal law. 

Civil LLC acknowledges that its employees may have engaged in conduct giving rise.: to criminal 

violations in connection with the unauthoriud discharge of co~rete sluny into the Kerr 

Reservoir on August I, 2001, but denies that 3J1Y violations of federa l law that may have been 



-· 

committed by its former employees were authorized by Civil LLC. Civil LL.C does not endorse, 

ratify, or condone criminal conduct or :Illy violations of Jaw and has laken steps to prevent such 

conduct from occurring in the future including, without limitation, removing the two fom1er 

employees referred to in plragraph I from their positions on the Clarksville Project. 

Agreement 

3. Based upon Civil LLC's acknowledgment in the preceding pasagraph, Civil LLC's 

cooperation with the USAO in the USAO's ongoing Investigation, and Civil LLC's agreement to 

comply witl1 the understandings listed below, the USAO agrees that (a) it will not prosecute, nor 

authorize the prosecution of, Civil LLC or any member of the AMBC family of companies for 

any crime3 committed by Civil LLC's employees relating to unauthorized dischlrges in the Kerr 

Reservoir during the Clarl<sville Project, and (b) it will not commence 1111y proceeding or 

otherw_ise seek to impose any further administrative or civil liability (including. without 

limitation, debarment) against Civil LLC or any member of the AMEC family of companies 

beyond the obligations and undertaldngs agreed to herein. Civil LLC. understands and DgTCC$ that 

if it violates this Agreement, the USAO can prosecute Civil LLC for crimes committe<! by its 

employees reh1ting to Wlauthorized discharges in the Kerr Reservoir during the Chuk.svillc 

Project and/or seek additional civil penalties as may be avail11ble under applicable law. This 

Agreement does not provide any protection to any individual or any entity other than as set forth 

above. 
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The understandings on which this Agreement is premised are: 

Continuing Cooperation 

4. Civil LLC shall truthfully disclose all information with respect to the activities of 

Civil LLC and its present and former officers and employees concerning all matters relating to 

the unauthorized discharges in the Kerr Reservoir during the Clarksville Project about which the 

USAO shall inquire, and shall continue to fully cooperate with !.he USAO. 

5. Civil LLC agrees that its cooperation shall i.nclude providing reasonable access to 

Civil LLC's documents relating to the Investigation, and !.hat it shall apply its best efforts to 

make available aU Civil LLC employees as requested by the USAO. The USAO acknowledges 

that Civil LLC has already made a full production of documents pursuant to a grand jury 

subpoena and that Civil LLC shall not be required to produce documents previously provided to 

the g~nd jury pUTSWlllt to that subpoena. 

6. Civil LLC further agrees that it shall not assert claims of attorney-client or work

product privilege as to any factua l portions of memoranda of witness interviews (including 

exhibits) created during Civil U.C's internal investigation into discharges in the Ke.rr Reservoir 

during the Clarksville Project. Civil LLC retains the authority to redact portions of such 

memoranda of witness interviews relating to the advice of counsel provided to Civil LLC during 

the internal investigation. In making production of any such documents, Civil LLC neither 

expressly nor implicitly waives its right to assert nny privilege that is available under law against 

persons or entities other than the USAO concerning the produced documents or the subject 

matters thereof. 
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Environmental Compliance Program 

7. Becnuse Civil LLC has ceased construction activities and is in the process of 

winding up its business, the USAO has requested that another entity in the AMEC family of 

companies involved in construction activities institute an environmental compliance progmm 

{the "Compliance Program'1. AMEC Construction Management. Inc. ("ACMf') will undertake 

such a program. Civil LLC shall pay for tho development and implementation of the Compliance 

Program: The Compliance Program shall be implemented in accordance with the deUiiled 

requirements memorialized in Attachment A to this Agreement. 

Environmental Audit 

8. Because Civil LLC has ceased construction activities and is in the process of 

winding up its business, the USAO bas reque.sted that another entity in the AMEC family of 

companies involved in construction nctivilies institute an independent environmental compliMce 

assessment audit of an ongoing construction project. Civil LLC shall bear the entire cost of an 

environmental com~liance assessment audit of ACMI's only ongoing construction project in the 

United States, which is the construction of the New York Times Building Project, in New York 

City, New Yoric. The audit shall be performed in accordance with the detailed requirement~ 

memorialized in Attachment B. 

Periodic Reports 

9. Civil LLC agrees to proYide the USAO with briefwrinen reports detailing the status 

of its compliance with its Environmental Compliance Program and Environmental Audit 

obligatjons under this Agreement. Civil LLC will provide three (3) such periodic reports. The 
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first such report will be due one-hundred and eighty (180) days from the dote of the execution of 

this Agreement The second such report will be due three-hundred and sixty (360) dnys from the 

date of the excclllion of this Agreement. The final report will be due tl1irty (30) days prior to the 

expiration of the Agreement. 

Charitable Payment 

I 0. Within thirty (30) days of the date on which this Agreement is fully signed and 

exe<;uted, Civil LLC shall make a payment in the amount of $250,000 to the Southern 

Environmental Enforcement Trniniog Fund ("SEETF'') - which is a 501 (eX3) charitable, non

profit training organization dedicated to providing funding for environmental enforcement 

training activities -in accordance with wrinen instructions that the USAO shall provide to Civil 

LLC. 

Monetary Penalty 

II. Within thlrry (30) days of the date on whlch this Agreement is fully signed and 

executed, Civil LLC shall make a payment in the amount of $100,000 to the United States 

Treasury, in accordance with wrinen instructions that the USAO shall provide to Civil LLC. 

Breach ofihe Agreement 

12. For a period of eighteen (I 8) months from the date on which this Agreement is 

fully signed and executed, should the USAO, in its sole reasonable discretion, determine that 

Civil LLC has knowinsly and willfully given false, incomplete, or misleading information under 

this Ag.reement, or has eommined any federal crimes subsequent to the date of this Ag, eement, 

or that Civil LLC otherwise has knowingly, willfully and n~teria ll y breached any provision of 
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this Agreement (including, as determined in tbe $Ole, reasonable discretion of the USAO, 

whether Civil LLC, by and through its agent ACivfl, has knowingly and willfully failed to 

perform tbe duties imposed upon it rcg~~rding the Environmental Compliance Program and/or 

Environmental Audit as specified in Attachment A and B to this Agreement), the USAO may, ut 

its sole reasonable discretion, lemlirtate this Agreement. In tbc event of termination, Civil LLC 

shall tbe~fier be subject to prosecution for any federal criminal violation, including prosecution 

for acts subject to the release of liability in paragraph 3 above. 

13. Prior to termination of the Agreement, the USAO will provide Civil LLC with 

written notice oftbe alleged breach, and Civil LLC shall have thirty (30) days fro m the date of 

the written notice to cure the alleged breach to the satisfaction of the USAO. 

Statute ofUmitations 

14. The running of the stntute of limitations with respect to any prosecution by the 

VSAO regarding unauthorized discharges into the Kerr Reservoir during the Clarksville Project 

that is not time· blliTed by the applicable statute of limitations on the date that this Agreement is 

fu lly signed and executed shall be tolled for a period of eighteen ( 18) months from the date of the 

execution of the Agreement. Civi l LLC's tolling of the statute of limitations is knowing and 

voluntary and in express reliance on the advice of counsel. 

Scope of Agreement 

I 5. It is understood that this Agreement is binding on Civil LLC, on the one hand, and 

the USAO on the other. II is understood that this Agreement docs not bind any other federnl 

agencies or any state or local Jaw enforcement or licensing authorities, although the USAO will 
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bring the ooopcralion of Civil LLC and its compliance with its other obligations under this 

Agreement to the attention of other federal agencies, state and local law enforcement, or 

licensing authorities, if requested by Civil LLC or its attorneys. This Agreement shall not be 

construed to create rights in, or grant any cause of action to, any third party not party to this 

Agreement. 

16. Any pany may change the address for providing notices and ~portS required by this 

Agreement by serving written change of address notifications to all addressees identified below. 

Modification of this Agreement is not required in order to efTectuatc a change of address. 

Notices, reports, and other written communications related to this Agreement shall be given by 

fi rst class, postage prepaid mail and by facsimile transmission. effective in each case upon the 

later of the date of mailing and of facsimile uun.smission, addressed ns follows: 

For the VSAO: 

For Civil LLC: 

7 

MichaelS. Dry 
Assistant United States Attorney 
Eastern Dist.rict of Virginia 
1800 Main Stn:et Centre 
600 E. Main Street 
Richmond, Virginia 23219 
(804) 819-5400 
(804) 771 -2316 (facsimile) 

James D. Wareham, Esq. 
Paul, Hastings, Janofsky & Walker LLP 
875 15th Street NW 
Washington, D.C. 20005 
(202) 551-1728 
(212) 55 1-0128 (facsimile) 



Merger Clause and Modification Provision 

17. This Agreement and Attachments A and B consticute the entire Agreement and 

supercede all other prior agreements or understandings, both oral and written, among the parties 

with respect to the subject matter hereof. This Agreement may not be modified except in writing 

signed by all parties. 

Authority to Enter Agreement 

18. Civil LLC hereby warrants and represents that its management committee has duly 

authoriu:d l11e execution and delivery of this Agreement by Civil LLC, and that tbe person 

signing the Agreement hM the authority to bind Civil LLC. The USAO hereby warrants and 

represents that the United States Attorney for the Eastern District o fVirgini;t has duly au thorized 

the execution and delivery of this Agreement by the USAO, and that the persons signing the 

Agreement have the authority to bind the USi\0. 
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Entered into on behalf of AMEC Civil, LLC: 

es D. Wareham, Esq. 
I, Hasting.s, Janofsky & Walker LLP 

Date: ~~ //2 tb 
I 

Entered into on behalf of the United States Attorney's 
Office for the Eastern District of Virginia: 

MichaelS. Dry 
Assistant United States Attorney 
Eastern District ofVirginin 

Brian L. Whisler 
Assistant United States Attorney 
Eastern District of Virginia 

Date: 

Date: 
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Entered into on bclulf of AMEC Civil, LLC: 

D:~te: 

James D. Warch:un, Esq. 

Paul, Hastings, J3nofsky & Walker LLP 

Entered into on behalf of the United States Attorney's 

Office for the Eastern District of Virginia: 

a;:•~Vi~ 
Brian L. Whisler 

Assistant Uni ted States Attorney 

Eastern District of Virginia 

Date: 2 t N W ~ 

Date: 
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AMEC 

ENVIRONMENTAL MANAGEMENT SYSTEM PROTOCOL 

GENERAL 

1.1 Purpose 

The pvrposo ol this Protocol Is 10 establish p<~ramctcrs lor an environmental management sy:~tem that 

AMEC shall adopt and Implement for Covere<l Operations upon the occ:vrrence of a Triggering Event. 

1.2 Oaflnltions 

1.2.1 "AMEC" or "Company" shaW mean AMEC Civi LLC, AMEC Constructlon 

Managomenl lnc., fJildlor ony oorporelloo or business entity (a) a mojorlty of whose ownership Interests 

are owned by AMEC pic or any of Its afliiales, and (b} Is engaged n Covefed Operations. For PlXJ>OSOs 

or this Protcx:ol. AMEC shan not lncJude AMEC Earth & Environmental, Inc. 

1.2.2 ·eovorod Oporations" shall mean building or clv~ engineering projoct.s in the 

Unitod States that AMEC undt'f1akes on oohatf ol a thltd party In accordance v.ith o contract or other 

agreement during the term of this Protocol. 
· 

1.2.3 "ISO 14001" shall mean the Standard ISO t4001:2004(E) entitled "Environmental 

Management Sy:~tems- Requirements With Guidance lor use· and publiShed by the lntematloNt 

Standards Organization. 

1.2.4 "Triggering Evenr shall mean AMEC's entry Into a legally-binding aQ(ooment to 

engage In Covered Operations. 

1.2.5 Unless otherwise provided herein. the terms used In this Protocol shall, to the 

fullest extent practlc3bla. have the meanings provided In Secllon 3 ("Terms and Definitions/ of ISO 

14001. 

1.2.G · settlement Agrecmenr shall mean an agreement betweun AMEC Civil, LLC {or 

any offilate with authority lo act on Its behalf) and the Un~ed Stales Allomey·s Offtce for the Eastern 

District of Virginia (the "Govemmeor) which resolves the Govemmenrs Investigation of alleged violations 

of fc<leral and/or slate enwoomentallaws on or after Augustl, 2001 In connection wl1h AMEC Civil 

LLC's construdlon o4 tho Route 58 BY?ass project In and around Clarks.., Inc. Virginia . 

1.3 Tenn 

AMEC's obllg1ltionlo odopl and implement the environmental monagcmont system described n this 

Prolocol Shal cont.nuc for a peliod ol eightoen months from tho elfectlve date or any Settlement 

Aglcemcnt pursuant to which this Protocol Is adopted. 

2 GENERAL OBLIGATION 

2.1 Adoption of Environmental Man3gcment System 

Within one hundred-eighty {ISO) day:~ of o Trigger log Event, AMEC shall adopt an enwonmontal 

management system for its Coven.'<! Opei<~tions that shall cover the following clements: 

an Environmental Policy and Procedures es doscribcd in ~or this Protocol, 
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such planning steps as ere described In ~of this Protocol, 

implementation and operation of lhe systom as described in S9ctlon 5 of this Protocol, and 

checking or lhe system as descroed in ~ ot Uw Protocol. 

2.2 Nottflcatlon, Review, and Com;ent by tho Govomment 

2 .2.1 Within thirty (30) days ot adoplion ol the envirOMl(lnl&l management system 
ooscrioed In Soctloo 2. 1, AMEC shall send Notlco lo tho Government with a ~tlon of lho Triggering 
Even I. nalure and extent of Covered Operations. and tho documentation required under Ses:tlon 5 .4 . t of 
this ProiO<X>I. 

2.2.2 Within ninety (90) oays of receipt of tho Notice d&sctibed In Section 2.2,1, the 
Government shaU have the riglllo lss\Je a Notice of Objection wilh rcspeci to aoy of tho doctiments 
submitted under Section 2.'!.1. Such Nollcc of Objection shall set forth. in reasonable detail, the reasons 
for tho GovCfnmenl 's objection(s). In the evont the Government falls to serve a Notice of Objection as 
PfOVidod herein, tho Government shaH be deemed to have approvod $Uch documents. 

2.2 .3 Wlthln one hundrod·twonty (120) wys of Its receipt of any Notice described n 
Section ~ .2. 1, AMEC shall, as needed, submit a reply setting forth AMEC's response 1o such Notice. 

3 ENVIRONMENTAL POUCY, PROCEDURES, AND PERFORMANCE IHDICATORS 

AMEC: 

3.1 Adoption and Communication of Polley 

3. t .1 AMEC shall adopt an Environmental Pot ley wttich, at a minimum, provides that 

considers effective envlronmenlal management to be of prmc impo~lnnce to its business and Is 
oommitled to continual inprovemenl ln envi"onmental porforrnance; 

shal comply with au applicable legal rcqurcmcnts pcrtnining to lho cnvironmont; 

shall pursue high standards of environmental managemont os on inlograt patl of elflclent 
management of its business and ensure that ~ business decisions 13ke proper account of 
environmental aspects, impactS, and objeclive1; and 

shall Implement and m~tain an environmental management system eooslstent wilh this PoGcy. 

3.1 .2 AMEC &hall corrvnunlcate this Polley 10 all persons working for or on behalf o f the 
Company and mako such Policy avaneble to the pubnc. 

3.2 lmplomonting Procedures 

As further provided In this Protocol, AMEC shall adopt procedures to implcmonl lhe Environmental Policy 
doscribod In Section 3,1, which, ala mlnlrnum, provide for : 

inspection and malnlenance of equipment and opcrollon to ensure lhot Guch equipment is sa fe 
and minimizes risk to the environment: 

guidelines lor the seledlon, use, t'landllng. slorago and transport or substances, equipment and 
other materials used In business operations; 

ad'oquate lnformalfon, instrucllOfl, training. and supervision lo enable work to be carried out by 
persons with lhe ne<:cssory compelenco; 
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toodership and support to suppliors to enable them to contribute to imPfovcments In overall 

enviroomental performance; 

conducting operations In a manner that minimixes I)O!lufug emissions to air, land ex water; 

conducting operallons In a manner that makos the most cfflclcnt use of natural resources; 

conltolllng ~e. dust, odor, vibfatioo, traffic movement ex olhCC" nub;,ncc or environmental 

Impacts which may cause offense to the local community ex environment; 

minmlzlng waste; and 

monagomenl of waste disposal including recycling where epproprlste. 

4 PlANNING 

4.1 Envlronment.lllmpact A~senment 

4.1 .1 AMEC Shall assess tho environmental impacts ol lts planned operations to 

detoonlno thcso aspects of Its operations that have ex cen have signifiCant impact(s) on the environment. 

4.1 .2 AMEC $haD priori1izo ldontifle<l envlronmentallmpac1s and put n place the 

necessary conltol$ to reMe the lmpacl(s) to occep!ablc or tolerable love!S. 

4. 1.3 AM EC shaD cnsuro that 1ho person who Is assigned the responsbility for the 

environmental impacts assessment has been traned and is competent to c:onOOct the onalysls. 

4.1 .<4 AMEC shall document the environmental impact assessment and rovlew it 

periodic<JIIy or Wilen there has been a signiflcant chanQe in Its operalions. 

4.2 Leg;~ I and Regulatory Roqulromonts 

4.2.1 AMEC shall assign an Individual or Individuals who w~ll>e responsble fcx 

determining which legislation, rogulatlons, cod03 ol Pfocticc, permit requ.-ements, and indus by standards 

a;>pty to the environmental aspects ol AMEC's CovCC'cd Opera1ions. 

4.2.2 AMEC shall ensuro lhat the requirements Identified pursuant to Seetlon 4,2, 1 are 

taken Into eccount in esl<lbllshing, implementing, and maintanng Its environmental menagcment system. 

4.2.3 AMEC shaD Implement o Pfoccdure for ensuring ltlat management and key 

pe(sonncl remain curent on legal and othor requirements In cxdCC' to tmck cMan9cs that moy affect Its 

Covered Operations. 

4.2.4 AMEC sha~ lmplemont" procedure to ensure that 11s employcos nrc aw;)(O of 

their spedflc compliance rosponslbAI\Ies. 

4.3 Objo<:Uvefii and hrgots 

4 .3.1 AMEC shall establish environmental Objectives and Targets fcx its Covered 

Operations on an annual bastS before year-end. 

'1.3.2 The environmcntol Objo<:tives and Targets shan bo measu rablo, whore 

practlcablo, and consistent with the Environmenlal Policy as oslabllshod pursuant to Section 3.1 of lhl$ 

Protocol. 
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4.3.3 AMEC shal assign development. measurement of progross toward, and 
reporting on achic~cot of e!!Wonmentol ObjectNes and Torget.s to an ln<lividual who sl\oll assure that 
achievement plans ar-e In place and who shall track and report on progress towards achieving the 
ObJ~tives ood Toruots. 

5 IMPLEMENTATION AND OPERATION 

5.1 Roles and Responsibility 

5.1.1 AMEC shall idonlify an Individual with overall responsib~rty for ~-nplemeoling the 
Environmental Policy sot forth n Secl!oo 3.1 of this Protocol. 

5.1 .2 AMEC shan develop and maintain a responslbUity chart for the implementation of 
each element of the envlroomeotal management system and shall document environmental management 
roles and rosponslbUitles for employees. 

5.2 Training, A~reMn, end Compotonco 

5.2. t AMEC shaD provide basic enviroomenlal training to employees iwolved in 
Covorcd Operations to Include lt"' explanation of (a) tho Importance of confom1iiy with the Company's 
Environmental Polley; (b) the result$ of tho Enviroomentallmpact Assessment (Section 4.1) and inventory 
olthe Legal and Regulatory Requirement:~ (Sec1!Qn 4.2) that apply lo the Covorcd Operations; (c) their 
rolss and responsibaities under llle env1romlenlal management system; and (d) lhe potential 
consequences of departure from spoc:Wled Pfocedures. 

5.2.2 AMEC shall conduct o training analysis ol all jobs in the Coverod Operations to 
determine the skills and knowledQe required by employooa to work with Pfopcr regard for the 
environment. 

5.2.3 AMEC shaft JXOvkJe cmptoyoos working on Covered Opemllons envr onmcnlll! 
training apPfopl1ate to their role$ aod responsibilities. No employee shall bo pe~mlr:ted to wont wlthoot 
h:lvng received such training. AMEC shall put in place a Pfocess to identify empk))'e$S who have 
completed the required training, Including lssung an ldontillcatioo badge or stlckef' affixed to tho 
individual's hard hal (lor JXoject sites). 

5.2.4 AMEC shan JXOvldo refresher training as legally required or when deemed 
necessary aod shall review Its !mining noeds assessment and training coorsss annually lo a$Sure lhoif 
relevance. 

5.2.5 AMEC shall kcop records of oil onvlronmenleltraining pro\'lded to cmployoos. 

5.3 Communication and Consul tation 

AMEC shaW develop, maintain, and Implement a Pfocedure for communicating onvlronmental 
performance infomlatlon between mansgemcnt, employees, and Interested parties, Including cootractors, 
government offictals, and the general public. AMEC shall document inlemal and oxtemal communication 
arrangements. 

5.4 Oocumontation and Data Control 

5.4. 1 AMEC shaU establish a system for maintaining tho environmental documentation 
required by this Protocol, which shall include: 

the Envil'oomental Polley as l)(ovlded in Section 3. 1. I, 

the Implementing procedures as JXOVkled ln ~too 3.2. 
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the Environmental Impact M5essmont as provided In ~t!oo 4. 1, 

the Legal and Requla!Ot'f Requirements as provided in SOC!lon 4.2. 

!he responsibility ch;)rt as provided in Sec11on 5. 12. 

lhe llalnhlg analySis as provided in Secl!Oo 5.2.2. 

the communlcotlon procedure provided n Sectloq 5.3. 

the documonl control procedure provldod in ~~jon 5.4.2, 

the procedures lo oddress non-routine situations arising as provided in Sqction 5.5. 

the emergency respoose and preparedness plan(s) as provided in Section 5.6, 

tM porformanco mcosuomcot procedures provided in Sect!oo 6 .1,1, 

lt\e operotion compliance asse»monl program os provided in Section 6.1.3, and 

procedures for internal reporting of noncontormlties 9S provided In Section 6.2.2. 

5.4.2 AMEC &hall establish ond maintain a p~ocodure for controHing a A dOCU"'ents and 

data required lor lhiG environmental managomont Gystem. Envilonmcolal man&gemonl records shall bo 

legible , idenllf.nt>le, Md traceable to the aspect of the Covered Operations to which !hoy releto. Rccoros 

shan bo stored and malntalood In such a way that they are retrievable and protected against damage. 

dele~ or loss. Thelr relontion time shall be established and recorded. 

5.5 Operational Control 

5.5.1 AMEC shall establish and mailtaln dOCUmented procedures to ztddress situations 

whefe lha absence of procedU("UI controls could le;)d to deviations from its EnWor1montal Policy. Tho goal 

of such procedures shall bo 1o eliminate or roduco environmental impacts of OOCHouUne occurreoc:os al 

their source. 

5.5.2 AMEC shall establish and maintain a proc:udure for managin9 environmental 

aspects related to change3 In Covered OporeUons. The procedure must address how SUGll changes wiO 

be brought within the ambit of this enviroomenlal monagement system. 

S.6 EmOf'goncy Proparodnoss and Rtsponu 

5.6. t AMEC shall adopt a documented omOfgency response an<! preparedness plan or 

plans for Its Covered OpcroUom that 1$/are approl)fiate to thelr scope, complexity, an<l risk based on an 

assessment of the fOleseeable environmental emergency situations that may result from Covered 

Operallons. The emergency response ond preparedness ptan(s) Shall PfOVidc for the protecUon of 

employees, !he community, end the environment In the caso of serious accicje'nt. medical emergency, fire 

or explosion, chemical release Of spBI, loss of u~ities, na!IJ(al disaster or other potentiallncideots that 

could affect Covered OperotioM. 

5.6.2 Tho ernefgency proparedooss and response plan(s) shall include procedures 

and make use of equipment for emergency evocuatlon, including: emergency lighting :.yslems, 

emergency oommunlcatlon measures, and shut down procedures for crilical oquipmenl Evacuation 

routes must be dllOOy mart<ed .and kept dear to allow for on efficlont evacuatioo. 
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5.6 .3 AMEC chall retaU and maint~ emergency equipment 91>1>roprl8te to the identlfled risks (e.g., sprinkler systems, roam suppression systems, aroa gas mooltOfS, pollution provcntioo equipment, etc.) at its Covered Operollons. 

5.6.4 AMEC Shall periodically review Its emergency response and preparedness plan(s) to assure U'lal it remains offeclive and addresses the current environmental risk profile or its Covered Operations. 

5.6.5 AMEC shall comml.Wlicate the ~gency response lltld preparedness pleo(s) to employees i!nd oUlot groups as oppropritlto. 

5.G.6 AMEC shan test Its emergency respense ano preparedness plan(s) at appropriate interval&. 

6 CHECKING 

6.1 Evaluatson ol Compliance, Monitoring, end MeasureiTH!'nt 

6.1.1 AMEC shaH estol>lish and maintain proceO.Jros 10 monitor compliance wltnlhe Legal and Regulatory Requirementsldontif!Cd pursuant lo Sos:tl9o 4.~ of this Protocol and measure (quolitnllvely nnd quontilallvcty) ochlevemont of Objoctlves and Targets established pursuant to Sedlon ~or this Protocol. 

6.1.2 AMEC shall conduct physlcal measurements of environmental pararnetOfS as necessary to demonstrato compliaoco with LDQal and Regulatory Requirements lderttifiod pursuant to $ec!lon 4.~ oocordlng to an established procedure using appropriate melhods and lodlnlques. Measuring equ~enl shall be appropriate to the test being conducted and shal bo propol1y calibrated and ma)nlllncd. Rocor~ of testlng, maintenance, and c:afibfatlon shall be retained for tho TCfl'Tl of this Protocol. 

6.1.3 AMEC shall establish a prDgfam of regular Operational compliance assessments to assure fuHUiment ollho Envlronrnenlal Policy established pUil!uanlto Soc!lon 3, 1. 

6.2 Nonconformity, Corrective, and Provcnllvc Action 

6.2.1 AMEC shan implement and maintain proceooros for dealing with actual and potential nonconformities and for tokltlg correctlvo and preventive actions. The procedures shan define requirements for: 

Identifying end correcting nooconformillos aile! talOng actions to mlllgate tholr envlronmont&l Impacts; 

investigating noncooformlties. determining their cause(s) and taking actions In order to avoid their recuneocc; 

evaluating the need for actlort{s) to prevent nonconlormilies and implementing appropriate actions designed to avoid their occurrence: 

recording the results of corrective and preventrve actions taken: and 

reviewing tho effectiveness of t;orreclive and preventive actions taken. 

6.2.2 AMEC shall have wriltcn procedures that deseti>e the internal reporting process lor idontif.OO nonconlormitlos. M1EC sMII use a ·First Alen· system to ensure U1at serious nonconformillo& ore reponed quickly to appropriate Company offiCials. The following are considered ser ious nooconformitles for purposes of tho · First Nen• system: 
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o nonconfocm~y which rcsoflG in serious foiury/deatn oc environmental impacts. 

a nonconformity which requires reporting to a ragulatocy body, 

a nonconf()(lllity which could lead to enforcement oction or lssoance of an enforcement notice. 

end 

a nonoonformily which rosolts In Injury to a member ol tnc public/visitor. 

6.2.3 AMEC shal nvestjgate an nonconformlties resulting in slgniflcaot lmp3CI.s to tho 

environment. A written repon ol the inVOiiUgatlon chall bo propnfod which details the llnding ol tnc 

invesligation, ldenll"JOs tno rOO( and cootrbutlng cnuscs,lists rcoommondalions roc corrective action as 

necessary, and includes a follow-tJP meeting date to BSSCS$ progress on implementation of 

rooommendatlons 

6.2.4 AMEC &haD adopt corrective or preventive actions to o!lminate tno asuses of 

actual and potential nonconformitlos appr<>pc'late to the maonitude of problems and commensurate witn 

tho environmental impact encountered. AMEC shall evaluate the effectiveness of COCTeclive and 

preventive actions on a regular basis and aft!M discovCfY of any llOOC()flformity. 

6.3 Man;J{Iemcnt Review 

6.3.1 AMEC shal conduct. Bt epproprlate intorvals. a full review ot the enwonmontal 

monogement system to ensure ils oonUnulng sultabiily, adequacy, and effectiveness. Each review shal 

include en ou~ment ol opportunlic$ tot Improvement and tno need foe changes to the environmental 

. . management system, hcll.lding the Environmental Policy and Objectives and Targets. 

6.3.2 The Input to managemont reviews shaD include: 

the oxlent to whiCh Objectives and Targets, under Section 4.3. have been met. 

results of compliance asseS61T161\ts conducted pursuont to Sec!lor! 6,1.3; 

finding of kwestl<;Jatlons into nonconfocmitles underlaken pursuant to Soc!ion 6,2.3: end 

lhe status of COtTcctlve ond provonlivo actions made pursuant to §gctiqn 6.2.4. 

6.3.3 Tho ovtputs from management reviews shall inClude any dedsions and actions 

related to possible changes to the Environmental Polley. Obje<:tmls and Torgclls. end other elements or 

the environmental management SY$1em, consistent with commllmenl to conlln~llnlp(O¥ement. 

6.3.4 AMEC's $e1lio( management shall regularly review environmental perfocmanco. 

Review of envi'onmental petfonnanco should be a standard agondo ~em for management meetinQs and 

should be high on the agenda. 

6.3.5 Records of tne Issues addressed and decisions made at all management review 

meetings shall be made. retained, and dlslflbuled os appropriate. 

1 Nonce 

Notlces ptOVided under this shall be provided In wr~lng to each party as follows: 

As to the United Stales: Michaels. Dry, Esq. 
Assi:;tanl United Slates Attorney 
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AstoAMEC: 

LfOAL_VS_E r l 1'866W.) 

Ofllc& of tllil U.S. Attorney fOf \he ED. of VIrginia 
600 Eosl Main Slroel. Sullo 1000 
Rlc:tlmond. VA 23219·2447 

James D. Wareham, EsQ. 
Paul, Hastings, Janofsky & Walker LLP 
87fi 151h Street, NW 
Washington. D.C. 20005 
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ATIACHMENT B 



GENERAL 

ACMI NEW YORK TIMES BUILDING 
ENVIRONMENTAL COMPUANCE ASsESSMENT PROTOCOL 

1.1 Purpose 

The purpose or this Prolocol is to establish parameters for en environmental compliance assessment 
program for ACMI 10 undertake lor the Projoct. 

1.2 Dofinltlons 

1.2.1 ACMI shall mean AMEC Construcllon Managemenllnc. 

1.22 "Project" shall mean ACMI's oonsltuclioo or the New York Tmes ooi dlng at620 
Eighth Avenue. Now York, NY 10018. 

1.2.3 ·oualifJed Consu"ant" shall mean tho Independent consultant engaged by ACMI 
pursuontto ~ of this Agreement. 

1.2.• "Seltlemcot Agroemenr shall moan an agreement between AMEC Civil, LLC (or 
any e!f~iate with authority to act on its behalf) and the United States Attorney's Offoee for the Eastern 
Dislflc1 of Vlfl)lnia (the "Govemmenn which reso!Yes tho Government's investigation of aHeged viola lions 
ol fodcfal and/or state environmental laws on or after August 1, 2001 n connection with AMEC Ctvij 
LLC's construction of the Route 58 S)'l)a$S project in and around Clarksville, VIrginia. 

1.3 Term 

ACMI's obllgatloo to cooducllhe envionmontal compliance assessment as provided in this Protocol shell 
conhnue unt~ tho eartior of (a) eighteen months after the effoctivo date of a Sottlement Agreemeflt (as 
dcroncd above), or (b) Project closo-out, whk:tl shaU mean tho poklt in t..-ne wher'l all WOl1l Is completed, 
cl<~lms settled. and pa)ments processed In connection with the Project. For purposes olthts provision. 
tho elghteeo·month porlod d~ In clause (a) shall not recommence or otherwise be revived by any 
amendment of u Settlomunt Agrcomool 

2 NOMINATION AND ENGAGEMENT OF QUAUFIED INDEPENDENT CONSULTANT 

2.1 Nomination 

W1thln stxty (60) days of the effective dolo of tho Settlement Agreement pursuant to which this Protocol is 
adopted, ACMI shalt provide Wlitten Notice to the Government nominating lhteo unaffiliated coo~utting 
flfms with qualifications os sol forth lo Section 2.2 (each sUd'l film, a "Nornlooo"). In sUd'l Notice, ACMI 
shaU Identify the names of such fnns, statements of their qualiflcations, and provide the names and C.V.s 
ollhe project manager ond key pcr-..onnol who will be providing services should ACMI engage nny of the 
tnroo Nominees. 

2.2 Project Manager Quolillcat!ons 

2.2.1 The Nominee's project manager shaH have a boccalaureato or higher degree In a 
d1sciptino of engineering or science from on accredited lnstilulion of higher education and ten (1 0) years 
or lull-time experience partlcipalrlg in tho performance or laolity environmental compfoance assessments. 



2.2.2 Within thirty (Jo) days of the Government's receipt of ACMrs Notice pursuant to 

Ses:11on 2.1 of this Protocol, the Government shal havo tho rigllt to ~e a Nolke of Objoction with 

respect to any Nominee that It be/ievos to be uoqo.ro~fled. Such Notlco of Object.lon shall set forth, in 

reasonable detail, the reasons for the Govcmmcnr:s objcctlon. In tOO oven! tho Government shall fa~ to 

servo a Notlce or Objedion as provided heroin. the Government shall be deemed lo hove consented to 

AMEC's engagement of any of the Nominees. 

2.3 Engagomont 

Within Sixty (60) days of Its nomination pursuant to Soct!oo 2.1. ACMI shall engage any of those 

Nominees os to which the Government has not seNed a Notlco of Objection. Such Nominee shall. upon 

the effective dato of its ongogoment by ACMI. become the OualifJOd Consultant. ACMI shall be<Y ell 

costs of the Ounlilled Consultant's performance. 

2.4 Roplacomonf 

n. atony time, the Qualified Consultant Is unable to corry out Its functions as desalbed in this Protocol. 

ACMI shalt nominate a replacement consultant generally os descrbed In~ hefeof. 

3 COMPLIAHCE ASSESSMENTS 

3.1 Scope 

The Qualified Consultant's assessment of the environmental oompliaoce of the Project shal addr~ the 

following onvlronmontal conditions: 

3.1.1 Air Emissions 
3.1.2 Noise 
3.1 .3 WBSte Water Discharge 

3.1.4 Storm Water Management 

3.1.5 Solid and Hazardous Wa3ta Management 

3.1.6 Hazardous Material Slomge 

3.1.7 Hazard Communlcutlon 

3.1.8 Spill Prevention, Control, and Counter Measures 

3.1.9 Storage Tanks 

3.2 Initial Assessment 

Wrthin thirty (30) days or ACMrs enoagemont of tho Qualified Consultant pursuant to Seglon 2.3 of this 

Protocol, the Qualified Consutlent shall perfoon an n itial compliance environmental assessment or tho 

Project. 

3.3 Subsequent Assessmonts 

The Qualified Consultant shalt perform onvlronmenlal compliance assessments at six-month Interval:~ 

following completion of its Initial assossment pursuant to Section 3,2 through the Tem• deflned in 

Section 1.3. 

4 REPORTS 

4.1 Propar;~tion and Submission 

The Qualified Consultant sholl prepare written reports dotaaing Its compliance assessments. pursuant to 

Sections 3.2 and 3.3, of the Project's environmental compliance in accordance with the scope set oolln 

Section 3 .1. Tho Qualified Consultant shall submit its report.s simultaneously to ACMI and the 

Government as provided in ~eclion 7.1 of this Protocol. 
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4.2 Form o l Findings 

W~h respoct to each environmental condition w ithin the scopo ol its assessment as defined In Section ;L!.tho Qualified Consultant's report shaU mako o flllding ()(compliance, partial compliance. or noncompliance end oxplain U~e basis for its findings. The Qualified Consull::mt may make recommendations lor Improved pradlces that go beyond moro legal compliance. 

5 CORRECTIVE MEASURES 

Within thirty (30) days of its r~t of any report porsuantto 8ec!ion 4.1 containing a finding of noooompllanoo or rocommendatioo(s) for Improved practices. ACMI shall submit a written Notice to the Government (a ·Compliance Nolicc·) of tho corroctive measures it has Implemented, or wm implement. to address tho f'llldlng. If the Oullliried Coosultant'3 report contains no such findings or recommendations. J\CMJ shall have no Obligation to submit a Compliance Notice. • 
6 GOVERNMENTAL REVIEW 

Atony time after reco.,t of the Qualified Consuttnnt's report pursuant to SectiOn <4 .1 or ACMI's Compliance Notice pursuant to Soctlon 5. the Government may take whatever oct1on it dooms appfOprlate in Its sole discretion under governing laWS, rogulations, and prnctloes, and policies. Nothing In this Protocol b Intended to, nor shaH have the effect()(, limiting the Government's enforCOO\ant discretion with respeato environmental laws. 

7 MISCELLANEOUS 

7.1 NoUco 

Notk:es provided under this Protocol she I bo provided to each pany as follows: 

As to the United States: 

A$ toACMI: 

7.2 Access 

Michoot $. Dry, Esq. 
Assistant United States Attorney 
OffiCe of the U.S. Attorney for the E.D. or Vrgll'lia 
600 East Main Street, Suite 1600 
Richmond, VA 23219-2447 

James D. Wareham, EsQ. 
Paul, Hasli'lgs, Janofsky & Welker LLP 
875 15th Street. 1#1 
Washington. D.C. 20005 

ACMI shaU provide the Government w ith rcasoo:lble access to the Project for purposes of assessing ACMI's fulfilment or Its obligations under this Protocol. 

7.3 Modification 

This Protocol may only be revised with the express written consent of lho Government as provided in parogroph 17 of tho Setllomenl Agteomonl. 
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DIVERSION AGREEIVIENT BY AND BETWEEN 
PEABODY COAL COMPANY, LL C AND THE UNITED STATES 

IN RE: SEI'TEMBER 10, 2001 
LYNNVILLE, INDIANA DISCHARGE 

1. Peabody Coal Company, LLC ("Peabody") is reported to have committed an 

offense against the United States on or about September 10, 2001 in violation ·of Title 33, United 

States Code, Section(s) 1251, et seq., ("Clean Water Act") in that Peabody did discharge a 

pollutant (i.e., acidic or "low pH water") into Big Creek from an abandoned coal refuse area at 

the Lynnville, Indiana Site. 

2. Having accepted responsibWty for this discharge, including its wjllingness to 

enter into · this Agreement, Peabody is an appropriate candidate . for pretrial diversion. 

Accordingly, the United States hereby agrees that it will not bring any criminal 'charges against 

Peabody or any of its officers, directors, employees or agents based upon the discharge on the 

following conditions. 

3. Conditions ofPretrial Diversion: 

a. The tenn of this Agreement is for a twelve month period beginning 

on September 29, 2006. 

b. Peabody shall comply with all requirements of the Agreed Order 

between Peabody and IDEM applicable to that twelve month 

period (see attached Order). 

c. Peabody shall conduct a one-hour training session for its Indiana 

employees responsible for compliance with environmental laws for 

sites within the Southern District of Indiana. Peabody will certify 

to the United States Attorney that the training was completed. 



·' 

time. 

d. Peabody shall not violate any federal criminal environmental laws 

within the Southern District of Indiana. 

4. The United States Attorney may release Peabody from this Agreement at any 

5. Should Peabody violate any of the above co~itions of this Agreement, the United 

States Attorney may revoke or modify any conditions of this pret:J.ial diversion program. The 

United States Attorney may at any time within the period of Peabody's supervision initiate 

prosecution for the Lynnville discharge should Peabody violate the conditions of this Agreement. 

In that case the United States Attorney will furnish Peabody with notice specifying the 

conditions of the Agreement which Peabody is alleged to have violated. 

6. Peabody is aware of the fact that the Sixth Amendment to the Constitution of the 

United States provides that in all criminal prosecutions the accused shall enjoy the right to a 

speedy and public trial. Peabody is also aware that Rule 48(b) of the Federal Rules of Criminal 

Procedure provides that the Court may dismiss an indictment, information, or complaint for 

unnecessary delay in presenting a charge to the Grand Jury, filing an information, or in bringing 

a defendant to trial. Peabody hereby requests the United States Attorney for the Southern District 

of Indiana to defer such prosecution. Peabody agrees and consents that any delay from the date 

of this Agreement to the date of initiation of prosecution, as provided for in the terms expressed 

herein, shall be deemed to be a necessary delay at Peabody's request, and Peabody waives any 

defense to such prosecution on the ground .that such delay operated to deny its rights under Rule 

48(b) of the Federal Rules of Criminal Procedure and the Sixth Amendment to the Constitution 

of the United States to a speedy trial or to bar the prosecution by reason of the running of the 

statute oflirnitations for a period of months equal to the period of this agreement. 



UNITED STATES OF AI.VIERICA: 

Criminal Chief 

Steven DeBrota 
Assistant United States Attorney 

Dated: ~j0·eo(u7 

IN'DSOI MVS 8!l4460vl 

.FOR PEABODY COAL COMPANY, 
LLC 

Dated: 
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INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT 

We nu:zke Indiana a deaner, healthier place to live . 

. ··:=-~·. · .. 

Mitchell E. Daniels, Jr. 

Governor 

Thomas W. Easterly 
Commissiqner 

STATE OF INDIANA 

COUNTY OF MARION 

) 
) 
) 

I 00 Nor1h Senate A venue 

lndianapolis, [ndiana 46204-225 I 

(317) 232-86<13 
(800) 451-6027 
www.IN.gov/idem 

BEFORE THE INDIANA DEPARTMENT 

SS: OF ENVIRONMENTAL MANAGEMENT 

COMMISSIONER OF THE DEPARTMENT 

OF ENVIRONMENTAL MANAGEMENT, 
) 
) 
) 
) 
) 
) 
} 
) 
) 
) 

Complainant, 

v. CASE No. 2001-10842-S 

PEABODYCOALCONWANY, 

Respondent 

AGREED ORDER 

The Complainant and the Respondent desire to settle and compro~e this action without 

hearing or adjudication of any issue of fact or law, and consent to the entry of the following 

Fmdings ofFact and Order. · Pursuant to IC 13-30-3-3, entry into the terms of this Agreed Order 

does not constitute an admission of any fact or violation contained herein .. The Respondent's 

entry into this Agreed Order shall not constitute a waiver of any defense, legal or equitable, which 

Respondent may have in any future administrative or judicial proceeding. except a proceeding to 

enforce this Order. 

L FINDINGS OF FACT . 

1. Complainant is the Commissioner (hereinafter referred to as "Complainant} of the Indiana 

Department of Environmental Management, a department of the State of Indiana created 

byiC 13-13-1-1. 

2. The Respondent is Peabody Coal Company ("Respondent"). Midwest Coal Resources of 

Indiana, LLC, owns the Lynnville Mine near State Road 68, Lynnville, Warrick County, 

Indiana \'Lynnville Site''). American Land Holdin88> LLC, owns the Minnehaha Mine 

near Dogger in Sullivan County, Indiana ("Minnehaha Sitej. Midwest Coal Resources 

and American Land Holdings are affiliates of the Respondenl 
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3. The Indiana Department of Environmental Management ('1DEM") has jurisdiction over the partieS and subject matter of ibis Agreed Order. 
. . 

4. Pursuant to IC 13-30-3-3, on November29, 2001, IDEM issued a Notice of Violation via Certified Mail to: 

H.D. Dahi, President 
Peabody Coal Company 
800 Laidley Tower 
Charleston, WV 25301 

CT Corporation System, Registered Agent 
36 S. Pennsylvania S~ Suite 700 
Indianapolis; IN 46204 

5. Representatives of IDEM conducted investigations at the Lynnville Site as a result of a release of acid/low pH water to Big Creek that occurred on or around September 10, 2001. IDEM observed the following violations at the time of these investigations: 

A. 

.,.. 

.. ._, .. . · 

Pursuant to 327 lAC 2-l-6(a)(l), all waters at all timeS and at all places, including the mixing zone, shall meet the minimtmt conditions of being free from substances, materials, floating debris, oil, or scum attrib.utable to municipal, industrial, 
agricultura4 and other land Use pcactices; or other discharges that will settle to fomr putrescent or otherwise objectionable deposits. that are in amounts sufficient to be unsightly or deleterious. that produce color, visible oil sheen, odor, or other conditions in such degree as to create a nuisance, which are in amoimts sufficient to be acutely toxic to, or to otherwise severely injure or kill aquatic life, other animals: plants, or humans, and which are in·concentrations or combinations that will cause or contribute to the ·growth of aquatic·plants or -algae to such a degree as· to create a ·nuisance. Acidic or "low pH water/, a ~Uutant;-was discharged into Big Creek, a water of the state, in an amount sufficient to be deleterious and/or in an amount · sufficient to be acutely toXic· to, or otherwise severely injure or kill, aquatic lifo, in violation of327 TAC 2-l~a)(l). 

B. Pursuant to 327 lAC 5:..2-2, any discharge of pollutants into waters of the state 'as a ·point source discharge, except for exclusions made in 327 TAC 5-2-4, is prohibited 'IDlless in conformity with a valid NPDES permit obtained prior to the discharge. Low pH water, a pollutant was discharged into Big Creek. a water of the state, without a valid NPDES permit, and without meeting any exclusions, in violation of · 327 IAC 5·2-i. . 

C. Pursuant to 327 IAC 2-{}.1-7, any person who operates, controls or maintains any mode of transportation or facility from which a spill occurs shall, upon discovery of a reportable spill to the soil or surface waters of the state contain the spill,'i{ · possible, to prevent additional spilled matenal from entering the waters of the state; undertake or cause others to undertake activities needed to acComplish a·spill response; and as soon as possiQ1e, but within two (2) hours of discovery, communicate a spill report to the Department of EnVironmental Management, Office of Environmental Response. Low pH water was discharged into Big Creek, 



6. 

7. 

8. 
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a water of the state. Such discharge, which constituted a reportable spill, was not 

properly contained, responded to, or reported. in violation of327 lAC 2-~.1-7. 

D. . Pursuant to IC 13-30-2-1 (1 ), a person may not discharge, emit, cause, allow, or 

threaten to discharge, emit, cause, or allow any contaminant or waste into the 

envirofl!llent or any publicly owned treatment works in any form that causes or 

would cause pollution that violates or would violate rules, standards. or discharge 

or emission requirements adopted by the appropriate board under the 

environmental management raws. Pollutants were discharged into Big Creek, a 

water of the state, causing pollution that violated 327 IAC 2-1-Q(a)(l).and/or 327 

lAC 5-2-2, which are rules adopted by the Indiana Water ·Pollution Control Board. 

and thus violated IC 13-30-2-1(1). 

E. 

. ........ 

Pursuant to ic 13·-18-4-5, it is unlawful for any person to throw, run, drain, or 

othem?se dispose into any of the streams or waters of this state, or to cause, pennit, 

or suffer to be thrown, run; draine<( allowed to seep, or otherWise disposed into any 

waters, any orglinic or inorganic matter that caus~. or contributes to a polluted 

. . condition of any waters, as determined by a rule of the board adopted under 

Sections 1 and 3 of this chapter. Low pH water was discharged into Big Creek, a 

water of the ~e, resulting in a polluted condition of waters in violation of 327 

lAC 2-1-Q( a)(l), which is a rule adopted by the Indiana Water Pollution Control 

· Board, and thus violated IC 13-18-4-5. 

:.:f)uring settlement discussions concerning the Lynnville Site, Respondent informed IDEM 

of.its a.c<juisiqon of the Minnehaha Site by American Land Holdings, and of the low pH 

-wa~ discharge .fro~ coal refuse at the Minnehaha Site by a prior owner. IDEM staff 

-:visited the Minnehaha Site and observed the· unp~itted discharge of pollutants from coal 

refuse into waters of tho state OQ. April(), 2006. · 

During settlement discussions Respondent informed IDEM that it expected the Indiana 

Department of Natural Resources ("'DNRj, Division of Reclamation. to begin drilling 

and surveying at the MUmchaha site by June I , 2006, prqJaratory to having work 

performed at the refuse pile under IDNR's Abandoned Mine Land ("'AML j program. 

IDEM reserves. and this Agreed Order is without prejudice to, all rights against 

Respondent with respect to any violations not expressly included witliin tho Findings of 

Fact of this Agreed Order. 

. 
. 

Notwithstanding any other provision of this Agreed Order, the Indiana Natural Resource 

Co-Trustees reserve the right to institute proceedings in a new action seeking 'recovery of 

Natural Resource Damages pUrsuant to the· Compreh~ve Environmental Response, 

Compensation, an'd Liability Act. \CER.CLAj .. 42 U.S.C. § 9601 et.. seq.,. the Clean 

Water Act, 33 U.S.C: § 1251 et seq., or the Oil Pollution Act, § 2701 et seq. based on the 

matters addressed herein. 
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9. In recognition of the settlement reached, Respondent waives any right to administrative and judicial review of this Agreed Order. 

ll. ORDER 

I. This Agreed Order shall be effective ("Effective Date") when it is approved by 
Compla.lnant or his delegate, and has been received by Respondent This Agreed Order shall have no force or effect until the Effective Date. 

2: Respondent shall comply with 327 IAC 2-1-6, 327 lAC 5-2-2, 327 IAC 2-6. r-7, IC 13-3().. 
2-1(1), and rc 13-18-4-5. 

J. Upon the Effective Date, Respondent shall sample the effluent from the final outfall point at the Lynnville Site (Outfal1 001) on a twice-monthly basis, during discharge. One sample shall be taken of Dry Weather Base Flow and the other ofWet Wea~er Flow. For purposes of this Agreed Order, Wet Weather Flow shall mean the .tlow oc~urring within 12 hours following· a precipitation event <;onsisting of one inch or more of precipitation, as determined at the Evansville, Indiana airport (EVV) rain gauge. Sampling shall be 
conducted for Rate of Flow, pH, Total Suspended .Solids, Iron,· Manganese, and Total Settleable Solids, with the results being submitted. to IDEM' on a quarterty·basis. Samples 

~ .shall.be analyzed using methods approved in 40 CFR. Part 136. IDEM and Respondent · shall meet within sixty (60) days after twelve {12).m.ontbs of sample results are available to . determine if the results show that additional action by Respondent is needed to assure ; · protecti~ of water. quality and,- to determine whether and to what. extent future sampling is necessary. . 

Pending such a detennination, Respondent shall continue to comply with the sampling and reporting requirements established in this paragraph for up to six (6) months following the end of the twelv~month period. Complainant and Respondent reserve their rights under IC 4-21.5 in the event that ~ent on this determination is not reached 

4. The IDNR Division ofReclamation is- scheduled to implement and complete the 
reclamation of the refuse pile at the Minnehaha Site under the .A¥L program. Respondent 
&ball provide access to and cooperate with IDNR in connection with this work. 
Respondent understands that IDNR plans to rel~te and/or grade/cover the refuse pile by November 1, 2007; and that reclamation and revegetation are to be completed by June 30, 2008. 

5. Within sixty(60) days of the Effective Date, Respondent shall devise, install, and place into operation a means of capture and treatment of the discharge ftom the Minnehaha Site refuse pile for the purpose of-eliminating the low pH water discharge 'from that site into waters of the state. 

6. Upon the Effective Date, Respondent shall sample the effluent discharge .from the coal refuse at the Minnehaha Site (het"e9y designated as "'utfall 00 1'') on a twico-monthly 
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basis, during discharge. At least one sample ~all be taken ofWet Weather flow during 

each month, with the remaining samples being of Dry Weather Base Flow.· For purposes 

of this Agreed Order, Wet Weather Flow will constitute the flow occurring within 72· hours 

· following a precipitation· event consisting of one inch or more _of precipitation, as 

detennined by the Hulman Regional Airport (HUF) in Terre Haute, Indiana rain gauge. 

Sampling shall be conducted for rate of Flow, pH, Total Suspended Solids, Iron, 

·Manganese, and Total Settleable Solids, with the results being subrnitt~ to IDEM on a 

quarterly basis. Samples shall be anal ;zed using methods approved in 40 CFR Part 136. 

IDEM and Respondent shall meet within sixty (60) days after twelve (12) months of 

sample results arc available to determine if the results show that additional action by 

Respondent is needed to assure protection of water quality and to determine whether future 

sampling is necessary. 

Pending such a determination, Respondent shall continue to comply with the sampling and 

reporting requirements established in this paragraph for up to six (6) months following the 

end of this twelve-month period. Complainant and Respondent reserve their rights under 

IC 4-21.5 in the event that agreement on this determination is not reached. 

7. If.Resj>andent chooses, as ·its means of complying with Order faragraph Nos. 5 and 6,. to 

captUre all flow from the Minnehaha Site refuse pile and div¢ it to another out.full 

.location that is covered by an existing.NPDES permit, then the monitoring and other · 

reqilirements of Order Paragraph Nos. 5 and 6, and the requirement for the two parties to 

. meet. will ~e to apply. The sampling and reporting requirements of the NPDES permit 

:-:-shall then apply. If Respondent chooses this option, it shall, within sixty (60) days of such 

a diversio~. seek modification of its existing NPDES permit for the Minnehaha Site to 

include redesignation of the outfall from alkaline to acid. 

8. Respondent's obligations under Order Paragraph Nos. 5, 6, and 7 shall cease once IDNR's 

AML reclamation worlc commences and a "Rulo T stormwater permit (pursuant to 327 

lAC 15-7) becomes effective. 

9. IfRespondent becomes aware of property owned, operated, or controlled by Respondent or 

its wholly-owned subsidiaries within Indiana with nnpermitted point source discharges of 

pollutants to surface waters of the state (similar to the Lynnville and Minnehaha Sites) 

associated with operations of Respondent or its wholly-oWned siJbsidiary at ·tfuit property, 

Respondent sball within forty five (45) days contact JDEM's Offices ofEtiforcement and 

Water Quality as well as the IDNR Division ofReclamation to establish a plan to bring 

that discharge/site into compliance with the applicable Clean Water Act requirements 

using the approaches being taken at the Lynnville and Minnehaha Sites under this Agreed 

Order as non-binding models. 

10. All submittals required by this Agreed Order, unless notified otherwise in writing, shall be 

sent to: · · · 

Steven Carmer, Environmental Manager 
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Indiana Department ofEnvirorunental Management 
Office of Enforcement- Mail Code 60.02 
100 North Senate A venue 
IndianaPolis. IN 46204-2251 

tespondent is assessed a civiJ penalty of Twenty Five Thousand Dollars (.$25,000). Said 
•enaJty amount shall be due and payable to the Environmental Management Special Fund 
vi thin thirty (30) days of the Effective Date of this Agreed Order 

n the event the terms and conditions of the following Order paragraphS are violated, the 
::Omplainant may assess and Respondent shall pay a stipulated penaltY in the following 
mount: 

Paragraph Violation Stipulated ~nal_ty_ 
3 Failure to sample and report results $300 per week late, or part thereof 

in a timely basis. 
4 Failure to· enter into an agreement $200 per week late, or part thereof 

withiDNR.. 
J Failure to implement and complete $300 per 'Yeek late, orpart thereof. 

the project in a timely basis.· 
i Failure to capture and treat $700 per week late; or part thereof 

discharge from the gob pile. 
' Failure to sample and report results $300 per week late, or part thereof 

in a timely b~. · 

ipulatcd penalties sball be due and payable within thirty days after Respondent receives 
ritten notice that Complainant has determined a stipulated penalty is due. AsSessment 
:d payment of stipulated penalties sball not preelude Complainant from seeking any · 
ditionaJ relief against Respondent for violation of the Agreed Order. In lieu of any of 
' stipulated penalties given above, Complainant may seek any other remedies or 
llCtions available by virtue of Respondent's violation of this Agreed Order, or Jnd.iana 
v, including but not limited to civil penalties pW'SWUlt to IC 13-30-4. 

vil and stipulated penalties are payable by check to the Environmental Management 
ecial Panel Checks shall include the Case Nu:niber of this action and shall be mailed to: 

Indiana Department of Environmental Management 
Cashiers Office- Mail Code 50-1 OC 
lOO·North Senate Avenue 
Indianapolis, IN 46204-2251 

h.e event that the civil penalty required by Order Paragraph No. 11 is not paid within 
ty (30) days of the Effective Date of this Agreed Order, Respondent shaJJ pay interest 


